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DIGEST 


I. TRADE-MARKS GENERALLY. 
I, 1. Naroure or Trapve-Marxk Ricuts. 


I, 1, § 1. Character of Right. 
a. Definition. 
A trade-mark or design used as a sign is property and, therefore, 
susceptible of private ownership. Its possession entitles the owner thereof 
to its use to the exclusion of others. 526 


b. Basis of Right. 

Where a manufacturer or dealer has advertised and use a trade-name 
in connection with a product so long that the public have come to identify 
the product by the name, the resulting good-will will be protected by the 
courts. 578 


f. Duration of Right. 

Plaintiff manufactured taxicabs and sold same to defendants, taxi cab 
operators, under a contract requiring the defendants to purchase exclu- 
sively from plaintiff. Plaintiff also induced the defendants to substitute a 
black and white checkered border as a distinguishing mark on the cabs, 
in place of a green border formerly used by the defendants. The contract 
contained no provision as to the use of the checkered band by defendants 
on the cabs after the expiration of the contract. Held that plaintiff could 
not restrain the use of the checkered band or border after expiration of 
the contract, upon cabs not purchased from the plaintiff. 20 


I, 1, § 2. Eatent of Right. 
a. As to Territory. 

Where appellant, although first to adopt and use the name “Iodent” 
as a trade-mark for tooth-paste, confined such use substantially to the city 
of Paterson, New Jersey, he could not, under the doctrine of prior right, 
restrain the use by appellee of the same mark, adopted later in good faith, 
in territory not entered by appellant, particularly as the latter had long 
known of appellee’s use of the mark and took no steps to prevent it. 283 
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DIGEST 
I, 2. Wat May Be a Trape-Mark. 


I, 2, § 1. Color. 
Whether plaintiff, a maker of cabs, could secure a valid manufacturer’s 
trade-mark in a checkered band, consisting of alternate black and white 
squares used on taxicabs, quaere. 20 


i, 2, § 3. Descriptive and Generic Terms. 

The prior adoption as a trade-mark or trade-name of words descrip- 
tive of the business or commodity will not, in the absence of a “secondary 
meaning” attaching thereto, give the appropriator any exclusive right 
therein, as against a later appropriator following the same business. 362 


The following marks are held to be descriptive: 
(See also post, p. xxviii, § 3.) 
“Whole Grain Wheat,” for natural whole wheat cooked without 


ETT Pere TT eee Te TCT Teer 64 
“Metallic,” for printing inks having a metal base................ 104 
“Hicycle,” for drills, screwdrivers, socket wrenches and grinding 

SEMEN, GURCETERIEG GEOWON occ ccc cciccseccvcecncsseeees 293 
“Ligmiantera;” TOP & GOMCCON GAUGES 8 sii Sah Ses i eh eee ee 582 
“Dry Ice,” for solid carbon dioxide used as a refrigerant........ 585 


The following marks are held not to be descriptive: 
“Tetterine,” for a veterinary medicine. ............ccccccesccees 422 
“Red Diving Girl” and device of girl in swimming suit, for bath- 
ing suits 


I, 4. INFRINGEMENT. 


; I, 4, § 1. Elements. 

After plaintiff had adopted and identified as its mark on bathing suits 

the device of a diving girl and the words “Diving Girl,” the use by de- 
fendant on the same goods of a picture of a girl in the act of diving in 

| substantially the same form as plaintiff’s design, held infringement. 424 


Where a basic word used in a mark has been in common use by others, 
the inclusion of such word does not give a monopoly to the claimant. 569 


Long after plaintiff had begun to manufacture and sell metal bed- 
springs and mattresses under the trade-mark “Ideal,” defendant incor- 
porated a similar business under the title Ideal Bedding Company of 
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Rochester. Held that such use by defendant tended to deceive the public 
and should be enjoined. 578 


I, 4, § 2. Conflicting Marks. 
(See also post p. xxxi.) 

Appellee and its predecessors had, since the year 1883, used the 
designation “H-O” as a trade-mark on cereal products. The use by 
appellant of the mark “HoFood” on packages of cereals shipped to foreign 
countries was held to violate Section 16 of the Trade-Mark Act of 1905. 1 


> a representation of two 


A mark consisting of the word “Michigander,’ 
or three kinds of fruit enclosed in a double circle, an outline of the lower 
peninsular of Michigan and a representation of a goose in white, held to 
be confusingly similar to a mark consisting of the words “Blue Goose,” 
appearing above a. representation of a blue goose enclosed in a double 


circle, both marks being used on fresh and canned fruit. 135 


The following marks are held to conflict: 
(See also post, p. xxxii.) 


SN EE EE 6S ied dined tie's de ansverneceieedinn 360 
Oe, GE PCR on 5s SEAR 8 GS Ee Ree 423 
RN VE TINO ivan kis 6ok cos cceicncicbiacaeutewen 561 


The following marks are held not to conflict: 
re RRNA POE TRCMOOM REN “Gis wiginserstbisie bea Dew SRO RE awe 403 


I, 4, § 3. Goods of Same Descriptive Properties. 
(See also post, p. xxxv.) 
A lunch counter held to belong to the same class of business as a 
restaurant, as both are operated for the selling of food. 526 


I, 4, § 3. Goods of Same Descriptive Properties. 

The following are held to be goods of different descriptive properties: 
“Lavatories, drinking fountains, bidets, water closets, water closet 
tanks, robe hangers, towel holders, toilet-paper holders, showerheads, 
brackets, shelves, glass holders, sponge holders, comb and brush 
holders, soap holders, toothbrush holders, grab rails, bolt caps and 
flush pipe housings,” on the one hand, and “pneumatic water systems, 
electric motors, electric switches, pneumatic tanks, water filters, and 

water softeners,” on the other hand. 54 
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DIGEST 


I, 4, § 5. Unauthorized Use. 

Plaintiff and her predecessor began in about 1910 to use as a trade- 
mark on angora wool the letters “L.U.P.” and in 1923, to ship goods under 
the mark to the United States, where after they had become well known, 
sales were made -to defendant. On plaintiffs refusal to continue shipping 
goods to the defendant, the latter began to affix to angora wool of other 
manufacture, plaintiff's mark “L.U.P.” and to supply his customers there- 
with. Held that, inasmuch as the evidence adduced by defendant failed to 
show that he had used the trade-mark “L.U.P.” on angora wool products 
prior to such use by plaintiff, he was guilty of infringing plaintiff’s trade- 
mark and of unfair competition. 109 


I, 5. Surrs ror INFRINGEMENT. 


I, 5, § 1. Jurisdiction. 

Without answering the question whether, if the label were affixed in 
foreign countries, it would violate the Trade-Mark Act, the courts of the 
United States have jurisdiction to restrain the affixing of infringing labels 
within the territory thereof to goods intended for shipment abroad. 1 


Where, in a suit to restrain infringement of the registered trade-mark 
“Trojan” used on rubber articles, defendant’s sales put in evidence were 
restricted to intrastate sales, no use of the mark between the several 
states or with foreign countries being shown, the decree of the lower court 
dismissing the complaint for lack of equity was reversed with directions 
for dismissal on the ground of lack of jurisdiction. 559 


I, 5, § 4. Evidence. 
Where infringement is proved, the question of intent is immaterial. 1 


I, 5, § 5. Defenses. 

In an action for trade-mark infringement, defendant may not plead 
as a defense plaintiff’s acts, committed several years prior to the filing of 
the complaint. Plaintiff's position must be judged by the facts existing 
when action was begun. 561 


Unlawful use of a trade-mark can give no license to the general public 
to infringe the mark, regardless of whether the infringement be in connec- 


tion with legitimate or unlawful trade. 561 
c. Laches. 

The delay of one year in bringing suit for infringement held not to 

constitute laches. . 526 








TWENTY TRADE-MARK REPORTER 


I, 5, § 7. Decree. 
c. Violation—Contempt. 

Where defendant persisted in using on his pepper sauce complainant’s 
trade-mark “Tabasco,” in violation of the original injunction, he was 
denied the right to use the word in any form on his product for a period 
of five years. 2 


Where it was shown that defendant had not obeyed the decree requir- 
ing him to distinguish the pepper sauce put out by him from the 
“Tabasco” sauce made by complainant, but persisted in his attempt to 
profit by the reputation built up for the latter, complainant was held 
entitled to profits accruing subsequent to the decree. 2 


It is no defense to a charge of contempt that the wrongful acts were 
done on the advice of counsel, although this may be considered in mitiga- 
tion of punishment. Therefore, defendant’s refusal to comply with that 
part of the decree which required him to use certain wording to distinguish 
his pepper sauce from complainant’s, held to be contempt. The fine of five 
thousand dollars imposed by the court was justified. 2 


I, 5, § 9. State Statutes. 

Under Act No. 49 of the State of Louisiana, damages deemed by the 
court to be just and reasonable may be awarded a plaintiff for the loss 
of sales due to the infringement of trade-mark. Where, however, such 
sales took place partly outside the State, and were not segregated in the 
record, the Act cannot be applied. The master’s ruling that no damages 
should be awarded was sustained. 2 


II. REGISTRATION OF TRADE-MARKS. 
II, 4. Errectr or Reoistration. 


II, 4, § 2. Act of 19085. 

In an opposition brought to the registration of a mark consisting 
essentially of the representation of a goose, held that, although neither 
party was first to use such feature, the appellant having registered it, was 
not so narrowly restricted in the use of its mark as to be disentitled to 
protection. 135 


Registration of a trade-mark confers no rights and limits none, but 
is a mere procedural advantage, depending upon common law owner- 
ship. 561 
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DIGEST 


a. Ten-year Clause. 

In a suit brought to cancel a registration of the name “Milk of 
Magnesia” made under the ten-year clause of the Act, evidence of use of 
the mark by others during the ten-year period held sufficient to entitle 
plaintiff to a decree for cancellation of the registration, and of that of the 
Spanish equivalent, “Leche de Magnesia.” 343 


II, 4, § 3. Act of 1920. 
The registration of a trade-mark under the Act of 1920 does not give 
the registrant even a prima facie title to the mark, his rights thereto be- 
ing those accorded him by the common law. 104 


II, 5. Tue Appiication. 


II, 5, § 1. Applicant. 

Where appellee was granted by contract exclusive sales rights in the 
United States for a toilet preparation manufactured in France under the 
trade-mark “Fraise,” he had the right to register the mark under which 
the goods are sold. Appellant, therefore, held not entitled to register its 
marks, consisting of the word “Fraisy,” for the same goods. 174 


Where appellant secured by contract the right to use the words “The 
American Lady” as a trade-mark for shoes, only when accompanied by its 
own name and the word “Makers,” held it had no right to register a com- 
posite mark containing these words but without the accompanying features 
mentioned in the contract. 201 


Where labels submitted showed applicant not to be owner of mark, 
registration was refused. 340 


A trade association that merely supervises the activities of its mem- 
bers and licenses them to use the mark held not entitled to register. 444 


II, 5, § 10. Disclaimer. 

Where appellee’s predecessor, on filing application to register a com- 
posite mark for a radiator sealing compound, disclaimed right to the ex- 
clusive use of the words “Liquid Solder,” appellee was thereby estopped 
from registering these words as a trade-mark for similar goods. 187 
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II, 8. ReotsrraspLe Marks. 


II, 8, § 1. Color. 
A mark consisting of “violet coloring matter intimately mixed or dis- 
solved in the gasoline,” held unregistrable. 89 


A mark consisting of “coloring the indicator in the top of the movable 
stem of a lubricator so as to contrast with the color of the stem and with 
the body of the lubricator,” held unregistrable. 89 


“The color blue imparted to gasoline as a trade-mark for such goods,” 
held unregistrable. 90 


“A substantially silver-colored cap for milk bottles,” held unregis- 
trable. 91 


Appellant, by the registration of the words “Red End” and a dis- 
tinctive red coloring as a trade-mark for rules, did not obtain such a broad 
right as to exclude others from registering as trade-marks designs of 
different colors for similar goods. 330 


A mark consisting of “coloring tool handle blue,” held unregis- 
trable. 342 


The words “The White Spot” and the design of a white spot held to 
be purely fanciful, as applied to restaurants and, therefore, registrable as 
a trade-mark. 526 


II, 8, § 3. Descriptive and Generic Terms. 
The following marks are held to be descriptive: 


alr SE Ga FOr LORIE OOIEN 6 bie 6.6 Uh eheead Boa Ges ees DOE’ 145 
ge le 2 ree ear eee 146 
“Peroxogen,” for hydrogen peroxide. ..........cscsccsecescccee 261 
“Autographic,” for manifold and duplicating registers.......... 277 
PO GOR CI DIB so vo cco oss hnkerievene cinder 281 
“Washpac,” for sanitary packnges..............cccscccesesscess 282 
TE, Re ne IE Ds aKcetescwrcsecnaests canner 391 
“Suntan,” for bathing suits, dresses and hosiery................. 392 
“Rate of Rise,” for automatic sprinklers... ... .:..6.0600666 006600008 395 
“One Hard,” for hard wheels for car brakes.................... 486 
“Originators of Fine Dust,” for powdered insecticides.......... 487 


“Milk of Barium,” for a suspension used as a roentgenographic 
TT Te CTE Te ee TET Co er 
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“Rip-No-Mor,” for children’s bloomers.................0secc00. 488 
: “Opolescent,” for silk and rayon velvets................00000005 542 
“Chinchilla,” for silk and rayon velvets.................00eeeees 542 
Ve ae, «SOF CRI os Satie aes oF cere wiv east aren ceeds 605 
“Square Duct,” Jor electrical COMGUUIISs 0. 6 660 e sees ceeeeneseacs 606 


Although the term “Fraise,” a French word meaning strawberry, might 
in France be descriptive when used on a rouge having a strawberry color, 
it is not so used by the appellee and hence is not descriptive of such goods. 
Moreover, appellee’s use thereof for a long period of years has given it a 
secondary meaning. 174 


The following marks are held not to be descriptive: 
“Citrofume,” for insecticides for use on citrus fruit trees....... 4A7 
“Enduro,” for desks, transfer cases and filing cabinets.......... 608 


A mark consisting of the pictorial representation of the front end of 
an automobile, the whole being surrounded by a hexagonal line, the ex- 
clusive right to each of the features, namely, the hexagonal figure and the 
representation of the front end of the automobile being each disclaimed 
apart from the mark shown for automobiles, held descriptive. 486 


II, 8, § 4 Marks Publici Juris. 
The fact that features common to the labels of both applicant and 
opposer have been commonly used by others cannot be asserted by appli- 
cant to support his right to register. 80 


The representation of a woman in a composite mark used on chocolate 
preparations. 83 


The following term is held to be publici juris: 
“Autographic,” for registering apparatus..................006. 277 


II, 8, § 5. Geographical Terms. 
Applicant for the registration of the name “Palm Beach” as a trade- 
mark for underwear cannot be heard to complain that registration of the 
word was wrongly granted appellee, as the name is geographical. 328 


1 AACR ALE A. 


The name “American,’ although primarily geographical, held to have 
come to denote to the public exclusively the goods put out by plaintiff, 
hence to have acquired a secondary meaning. 573 
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The following terms are held to be used in a geographical sense: 


Vern.” Rar IN So oe ia SSS RSs 0a eee eee 544 
Ae ee NN 3 oes S eG eS oie eaveun Seek Oe wees a 607 
“Bucyrus-Erie,” held not to be geographical..................++ 402 


I, 8, §6. Proper Names. 
The word “Ritz” held registrable, not being a mere surname. 494 


“Dudley,” with letters in a slightly modified form and the y ending in 
a ceriph held not distinctly displayed and hence unregistrable. 148 


The name “Fry” printed in black, the letters F and R being capital, 
the y small and the top of the F extending over the other letters, held not 
to be distinctively dsplayed. 609 


The name “Nisley’s” written with letters somewhat slanted and so ar- 
ranged as to give a somewhat saw-toothed effect at the top and bottom, 
held not distinctively displayed. 610 


II, 8, § 7. Representation of Goods. 
An urn-shaped “patch” applied for reinforcement to ordinary ship- 
ping tags held unregistrable, as it is not a trade-mark. 172 


A mark consisting of a black or colored configuration on the bottom 
of the shank of a shoe, held unregistrable, as it is merely the outline of 
an arch support. 385 


II, 8, § 8. Ornamental or Functional Feature of Goods. 
A mark for waxed paper wrappers for bakery products consisting of 
a white marking or pattern applied on the surface of a translucent, sub- 
stantially white waxed paper, whereby only a slight contrast is afforded 
between the pattern and the plain portions of the paper, held unregis- 
trable. 160 


A mark consisting of a groove formed in the transverse web and end 
walls of one side of a tile held unregistrable as being a mere functional 
feature. 543 


A mark consisting of “a narrow external white band around the upper 
edge of the article,” held unregistrable. 552 


A mark consisting of two sets of paralled lines crossing one another 
angularly and rising from the surface in low relief, held unregistrable. 553 
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DIGEST 


II, 8, § 10. Corporate Names. 


The words “Jenny Wren,” held unregistrable, being the corporate 
name of opposer. 483 


The term “Americanmaid,” held unregistrable, as it is part of the 
corporate name of The American Maid Company. 484 


The name “Hiawatha,” held unregistrable, being part of the corporate 
name of opposer. 557 


II, 8, § 11. Letters. 
The letters “D A R,” shown in acrostic form with the word “Weave,” 


held unregistrable, as being the initials of the Daughters of the American 
Revolution. 545 


II, 8, § 20. Conflicting Marks. 

A mark consisting essentially of a round-cornered rectanglar label, 
having light and heavy border lines, a broad band across the lower end 
and a second band across the upper end, said bands being shown in blue 
black, the whole displaying the name “Sharp & Dohme” in reverse letters, 
held to be deceptively similar to a mark consisting of substantially the 
same band effect, shown in blue, brown, red and black, with the name 
“Parke, Davis & Co., appearing thereon in reverse letters. 79 


A mark comprising a circular blue band with white center, and a 
white annulus surrounding a blue center for metal caps for bottles. 100 


Two marks consisting, on the one hand, of the notation “Mail-O- 
Meter,” the letters “M” and “R” being printed largest with the other 
letters tapering to the letter “O,” enclosed within a fanciful design; and, 
on the other hand, of the notation “Seal-O-Meter” with the letter “O” 
printed largest and the letters nearest it tapering away to the end letters 
“S” and “R,” the letter “O” being oval and enclosing the device of a 
sealed envelope and the whole shown in a diamond-shaped field, held to be 
confusingly similar. 131 


A mark consisting of the representation of an arrow, colored red, 
with the words “Red Arrow” upon it and having within the feathered 
portion of the arrow two concentric circles around the letter “W,” held 
unregistrable in view of the prior use and registration of marks consisting 
respectively of a single arrow, crossed arrows, the word “Arrow,” and the 
word “Hood” with an arrow piercing the letters. 141 
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A trade-mark consisting of the words “White Cap” used alone or in 
conjunction with a rounded cap such as is frequently worn by chefs, is 
confusingly similar to a trade-mark consisting of the same words asso- 
ciated with a design showing the representation of ocean waves with white 
crests. 306 


In considering whether a trade-name will be confusing or not, con- 
sideration should be given to the whole word. 321 


A mark consisting of the representation of a young woman partially 
clad in an undergarment, seated before a dresser, beneath which appear 
the words “American Maid,” held to conflict with a mark which consists 
of the representation of the standing figure of a young woman clothed in 
undergarments and stockings, back of which figure is a black disk less in 
height than that figure, with the words “American” and “Maid” appearing 
on the right- and left-hand sides, respectively. 537 


The following marks are held to conflict: 


eS NES oo 5 sande ra anes aaa lae OS s AR h wae Reweewa 48 
ED HME © OM ecko Shh TR eRe tin GNE aS PRG EM ae a Ha ee deed 76 
og ie eet ye Er ee reer ee 92 
Ts EO A as e555 PA eta 2s Edwina ds 93 
“Arch Lever Tarsal-Support” and “Cantilever”................. 94 
“Star” and device of moon and stars, and red star............. 95 
pe ge eT ee ee Te ee Tre ee Ee ee 96 
“Spicer’s Nux Herbs and Iron” and a composite mark includ- 

ier The WORMS WTACPIN VAM PERO ooo 55 0:c cin wissia'sig oc ccie.e wore 97 
Se TE ND MU ono iwc rn nennecanseed ose 100 
SE A SUI a's Satianews Wak wdkwe ss ousd eae ees wales ee 142 
AOMNEE TUINE OURO a Dre koe awidiw is ls Sos Siu weiss mele kd miele ewe ae 144 
Se Se Oe I oinc ok cos cee rdevsescndvests 145 
“American Lady” and “American Girl”...............csseee00- 201 
a ME ETT ETT CT TET ERT UT TT CTT TTT ee 205 
we EN ECE Te TTT Te TE TTT TTP TT eee ee 220 
“Calcyanide” and “Calcium Cyanide”... .........cccseccccseces 266 
MOU RRP Sic Wie dy sieie Has We echigeta wd oe alN a SUMSW ROR ERE Delne 311 
OE CANN PENE. css < ae weced a sass Sean dha x Gea eeenecieame es 324 
Be ee a ee ere ere 386 
“Diack ana ‘Tan’ eed “Black and: White” . oo... ssiccecscsnsc ce 386 
SR oo 8s via a osene ove ste eins wenn adie 389 
Ce Ne Ie INE 6 irs ds dg acs Vee sreeiedcbosadve en 390 
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SS ee ee UTE ois ios ticenicccicvacsicesses 445 
eM Cb Rha a doses euecndsedesnecwessvecieetaes 462 
CS ie PR Git nan boicntas'vs den tuhenestedaNenseteds 404 
“Surface Insurance Policy Products” and “Property Life Insur- 
Pe eR ETT TOPE LETTE TTT CCE Tree 475 
MN i cinco xecndswsasscuneesennaaeneees 478 
TE” We. IE Wid '0k be ncdedesare lise caceeeindebbeke’s 480 
Pe le EE cd dN os sis es eedeT eee oie odie eae 481 
Se I ee NE io ois ic cane ns eniieetcdeaseNs 482 
“Tiffin” and “Tiffin-ware,” and “Tiffany & Company”............ 482 
“Vapex” and triangular figure, and “Vick’s,” “Vapo-rub” and 
I kaise ies Sissies 490 
Te” Ge RN iki ceeds eds cknstsadedesiccii 536 
“Modern Mechanics” and “Popular Mechanics”................. 536 
Nn PE: Be ois in cs ha RR NER THR 539 
Ot GD “WE bWRi ses aerated coddtaniiidenesesecaion 540 
“SO TN” GO OE CN a aodcctcccvesesswssccccdsesees 541 
OG GRE SHOWS era's de siccds olidami dew eae ee eanma es 541 
ge as ee eee ee ee eee ere ee rT ee Pe Ty ee 598 
a MOTTE TEU TEL 599 
SOT GE EON 268s oe ce ws Rend as epetossenec ems 600 
“Se Ge SNE oe cdicncne's dae tekdees aalucedeus sad 600 
a ae ie a re ee re yy 601 
“The Outboard Motorboat” and “Outboard Motor Boating”.... 602 
ei a es Cee ee er een ee err eee eS 603 


Two marks consisting respectively of the words “Fashion Park 
Clothes” and the representation of two persons on horseback, and of the 
words “Fashion Park” upon a shield-shaped background with the figures 
of two persons on horseback, held not to be deceptively similar to a mark 
consisting of the words “Fashion Lane.” The word “Fashion” is descrip- 


tive, and the other components of the respective marks are plainly dis- 
similar. 51 


A mark consisting of the words “College Park,” beneath a design 
representing an entrance to college grounds, held not to be confusingly 
similar to a mark, consisting of the words “Fashion Park,” and the repre- 
sentation of two men on horseback, both marks being used on men’s outer 
clothing. 69 


Two marks consisting the one of a partial representation of a woman 
in the act of pouring a liquid from a pot into a cup, the word “Altamay’s” 
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in large letters appearing at the left of the figure of the woman, and the 
other of a figure of a girl or woman in Quaker costume, wearing a cap 
and white kerchief about her shoulders, with a white apron, carrying a 
tray upon which appear a cup and saucer, held not to be deceptively 
similar, being distinguishable by the word “Altamay’s” appearing in the 
former mark. 83 


A pictorial representation of a boiler having a broad band of red 
across the top and down the sides interposed between the black-colored 
ends of the boiler and the representation of boilers with the entire interior 
portions painted red to indicate the effect of fire or the direction of the 
gases, and the use of square-type boilers of this kind with the outside 
sections painted gray, held to conflict. 


The following marks are held not to conflict: 


“White Chicken” and “Chicken of the Sea”.................02.. 34 
Cpe PE CAPO 5 Bad oaie cee eek Re wee Sodas 54 
“ROMETS DEG. TG0l” AUG TAS ROOT bisects cmieaes 76 
“Foot Preserver’ and “Arch Preserver” ... icc cc ccccccveccuciees 149 
“Tuva” and device of crescent with man’s face and letter “H”.. 150 
Onna teak 2 RUN a Sd ca en ees KUNG OS ee calito wees 152 
“Griffon,” and device of same and “Gargoyle,” and device of same 153 
CR ARUN SR PATNI NO 66 hii b a wads KASS ORR 154 
“Dur-A-Bull” and picture of bull, and “Duro”.................. 154 
“Treasure,” distinctively displayed, and “Tre-Jur”.............. 155 
TEC “Re SR oe eee cites Peds CeO ewL hee kena Pees 158 
“TAN On SONS OO SIR TIS ONNN ois ins ko ois eG SSs Wea een 159 
PRPRISE NE TR 5.5 o iarc ew TRE cas DEKE OES SEMA EEN CRC LANG 159 
Te WA: EE oe Ce a eee oa Side Sees eee Rein ad 221 
TEP EAEL ONE TR, SOUNOE 65 diss aie s oN a iekio hw oa WOK OSES MaRS 224, 
PEE CRN UE se oieee sedi es so etiWes ooh wedeeted 256 
“Zip-Midy,” “Kenilworth” and “Zipper”. .........ccsccccececees 271 
“Zipper” and “Kenilworth Zip-On” and “Zipper”............... 272 
Tene 4 ONG “MEE MEME ic dia cen 0S Se ou ooh e ewes eae eek 321 
RN EL CRE ENE 93's SSIS Hs SAGs ewe CRNA S ROE NT NAR 330 
ey Ee TINE BU kbc saciee cows wer ee iwdeedaeien 338 
“ODS RENE RUN Ne oo 5 ik osc Bin See ee RR ERs 447 
PE IE Shia BRST ein Raa Se eee sts eee 459 
oi icin ts kde ana vicln psc awedesen Waren 491 
eRe NN WEEP ENS Soo Scie acicw ciuewdescaveexese cues 492 
i i gE TT ETT TEST TIS TTET CIT TT eee 494 
“Diamond Blossom” and “Orange Blossom”.................... 496 
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Se” A TD FE oko ci evesekiicecnasesesseaieen 546 
PE FE ho iia 6000s 8 Ride eyes csaneeasnRiaias 546 
PE Ge A inde ss datai creed scuradaDeinvarsaonden 547 
Oe = TI iis vin hos Sawa een cascivvcananss 549 
© SEE WU 6 iiciaredavewedediwedeesasesesces 569 


“Benz-O-Lite” and “BethOLine” 


A mark consisting of a silver strand incorporated in the rope during 
its manufacture held not to conflict with a mark consisting of a red 
strand. 399 


A mark consisting of the representation of two women each holding 
a garment before her, the second picture lapping over a portion of the first 
and the words “Before” and “After” being printed in the upper portion 
of a rectangular frame surrounding the representation, held not to conflict 
with advertising circulars, one of which includes the representation of a 
woman holding up a garment and inspecting it, a representation of a woman 
in the act of washing a garment and holding it above a bow] and the repre- 
sentation of a woman who has apparently donned the garment and is in- 
specting it before a mirror. 400 


b. Consent of Parties. 
A prior decision refusing registration was withdrawn, in view of 
apposer’s consent to registration. 553 


II, 8, § 21. Goods of Same Descriptive Properties. 
The following are held to be goods of the same descriptive properties: 
Machines used in sealing envelopes, counting and affixing postage 
stamps thereto, held to be of the same descriptive properties as stamp- 
cancelling machines. 131 


Leggings, men’s, women’s and children knickerbockers; children’s 
rompers, children’s sleeping and carriage units, children’s hats, children’s 
coats, children’s suits, children’s overalls, children’s play suits, children’s 
bath robes, children’s blouses, children’s bloomers, and rubber boots and 
rubber overshoes. 205 


Coffee, and preserved fruit and vegetables, canned pork and beans, 
relishes, sauces, sauerkraut, jelly, honey, fruit juices, pickles, mustard, olive 
oil, apricot kernel oil, fruit salad, vinegar, sardines, macaroni, noodles and 
spaghetti. ; 238 
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Coffee and tea, and horse-radish, olive spread, cranberry jelly, relish 
spread, composed of a mixture of eggs, oil, vinegar and sweet pickles, 
sweet relish composed of sweet pickles and curry seed, chili sauce, salad 
dressing, orange marmalade, mustard, tomato catchup, Thousand Island 
dressing, peanut butter and mayonnaise. 274 


Wheat flour, and dried fruits, raisin-seed salad oil, mince meat, raisins 
and nuts, dried fruits and raisins, candy, canned raisins, flavoring extracts, 
nuts, table syrup, rice, sauces for food flavors, vinegar, edible oil, molasses, 
breakfast cereals, baking powder, corn starch, pie fruit, and raisin 
syrup. 300 


Baking powder and self-rising flour. 306 


Union suits, drawers, night shirts and pajamas, made of woven 


textiles, and outer clothing. 328 
Collar buttons and collars and shirts. 453 
ER Ee RNS NE GED. «55 bike ikiciencdciawacccccnisieas 96 
Flour, coffee and canned fruits and vegetables, and mayonnaise, 

CR eNO 6. i869 5s hen has Khan s caarndecdveses 219 
Peanut butter, and canned and evaporated milk ............... 397 


Pie, cake and ice cream cones, and coffee, tea, and canned fruits 489 
Macaroni, spaghetti, noodles, corn flakes and rolled oats, and 
MR NE 5 ci oO ho SR eS Ahh Se ea eee le onetas 544 


The following are held to be goods of different descriptive properties: 
Wardrobe bags and boots made of rubber and fabric............ 45 
Liquid medicinal preparations, for the treatment of colds, grippe, 

chills, and fever, malaria and biliousness and for use as a 
blood builder, and antiseptic mouth wash and scalp remedies, 
cold cream, vanishing cream, honey-jelly cream, sachet 
powder, toilet powder, face powder, bath salts, smelling salts, 
dental preparations, fingernail preparations, hair tonic, 


Geipagin, GE DHE GHG. oa escvccsicrwecssescesicccicencsss 48 
Sweetened chocolate, and tea, coffee and canned vegetables..... 99 
Dry cleaners, and cleaners, washers and laundry machinery...... 147 
Sanitary solvents and dry cleaning soap....................005- 152 
TET TTT eT TERT OTT TOC TT TT 393 
Beauty cream and lotions, and medicinal preparations........... 394 
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II, 9. For Wuart Goons. 
Investment trust bonds held not goods, in the trade-mark sense. 

II, 10. No Trape-Marx Use. 

Use of a mark in advertisements held not a trade-mark use. 161 


The words “Lock Joint” held not registrable for track brackets and 
tracks for sliding doors, as they do not function as a trade-mark. 281 


The words “Safe Milk for Babies,” held unregistrable for milk, butter- 
milk, cheese and eggs, as they do not indicate origin or ownership of the 
goods. 402 


The words “Individually Wrapped,” held unregistrable for prescrip- 
tion bottles made of glass, as they are not a trade-mark. 494 


The use of a seal enclosing the phrase “Union Cooperative Insurance 
Association, 1924,” on leaflets, post cards and a periodical for free dis- 
tribution was not a trade-mark use. 550 


The word “League” for bowling pins, held not to constitute a trade- 
mark, as every league has the right to its use. 609 


II, 11. Ten-year Cuavse. 


II, 11, § 2. Interpretation. 
A registration made under the ten-year clause was ordered cancelled, 
on petitioner’s showing of use of same mark during that period. 555 


11, 13. Opposition. 


II, 13, § 1. The Opponent. 

The right to oppose the registration of a trade-mark is not limited to 
those who possess exclusive ownership of a similar mark; moreover, the 
Patent Office tribunals may dispose of any question relating to the pro- 
posed registration that might properly be considered in an ex parte 
case. 262 


To oppose the registration of a trade-mark, it is not necessary that 
opposer be the owner of the mark; it is sufficient that he can show that he 
would be damaged by such registration. 266 
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II, 18, § 4 Answer. 

In an opposition proceeding an applicant may not rely on prior regis- 
trations of marks resembling his and opposer’s as a complete defense to 
the opposition, as the public interest must be preserved. Marks that may 
be the cause of confusion should be rejected, regardless of the evidence of 
prior registrations. 464 


II, 13, § 10. Evidence. 
Although the use of a mark in advertising is not sufficient to establish 
ownership, yet advertisements may be corroborative of other testimony as 
to date of use of the mark. 86 


The filing by appellant (opposer) in an opposition proceeding of a 
decree of a federal court enjoining defendant (applicant) from the use of 
the trade-mark sought to be registered, held insufficient, inasmuch as it did 
not state the facts necessary for a decision of the case. 309 


In determining the question of the likelihood of confusion or mistake 
to purchasers in the use of two marks, the Court has the right to consider 
the motive of adopting the later mark. 311 


Under the rules of the Patent Office that no new evidence may be 
presented on appeal, the reference by the Commissioner of Patents on 
hearing the appeal to certain registrations supporting appellee’s claim, 
held error. 324 


a. Res Adjudicata. 
A decision holding that the word “Jewel” was not an essential part of 
opposer’s corporate name was res adjudicata in a later application to 
register the mark for additional goods. 497 


II. 15. Proceepincs ror Review. 


The question whether appellant’s mark is confusingly similar to that 
of a prior registrant cannot be raised in the Court of Customs and Patent 
Appeals, but only in the Patent Office. However, prior registrations may 
be cited to prove that a word or symbol has become publici juris. 311 


II, 17. Canceniation. 


II, 17, § 2. Who May Apply. 
Ownership of copyright on features shown in mark held no ground 
for suit for cancellation. 341 
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DIGEST 


Where petitioner for cancellation had been proven not to be owner of 
the marks claimed, its petition was denied. 384 


Petitioner having established no interest in mark except as shown by 
correspondence with.registrant, its petition was dismissed. 551 


II, 17, § 4. Pleading and Practice. 

Laches cannot be considered as a defense in a suit to cancel a trade- 
mark registration, inasmuch as the statute provides that such action may 
be begun at any time by one who believes himself damaged by the regis- 
tration. 452 


A petition for dismissal of suit was granted where the interests of 
neither the registrant nor the public would be injured. 585 


II, 17, § 5. Evidence. 

In a proceeding brought to cancel registrations of marks granted 
under the ten-year clause of the act of 1905, uncorroborated testimony by 
appellant as to the non-use of the marks by appellee during the ten-year 
period held insufficient to warrant cancellation. 470 


a. Res Adjudicata. 

Where appellant, owner of the trade-mark “Oil-O-Matic” used on oil 
burners, unsuccessfully opposed the registration by appellee of the same 
word as a trade-mark for windmills on the ground of confusing similarity, 
it could not base a subsequent suit for cancellation of the latter’s registra- 
tion on the ground that said mark was the salient part of its corporate 
name, inasmuch as the decision in the opposition was res adjudicata. 179 


In a proceeding to cancel registration of a trade-mark, an earlier 
decision by the Commissioner of Patents, in an opposition filed by the 
petitioner here against an application of the registrant to register the same 
mark, “Panhard” is res adjudicata. The opposition having been sustained, 


the right to have the registration cancelled in this proceeding necessarily 
follows. 191 


A decision in a previous interference proceeding between the parties 
held res adjudicata. 554 


II, 17, § 7. Cancellation by Suit in Equity. 
A decision of the Commissioner of Patents or of the Court of Appeals 
of the District of Columbia in cancellation proceedings is not res adjudicata, 
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but the court under Section 4915, Revised Statutes, has full jurisdiction to 
re-examine all matters determined by said tribunals, and to try all ques- 
tions raised de novo. 343 


II. 20. Sratre anp Loca SratutTEes. 


II, 20, § 1. California. 

Under Section 991 of the California Civil Code, one may appropriate 
to his exclusive use and register a trade-mark, name, symbol or design to 
designate the ownership of a business, as well as a brand of merchan- 
dise. 526 


A trade-mark when duly registered under the state statute, held en- 
titled to protection against the use of the same mark by a competitor, 
though the latter is forty miles away. 526 


II, 21. Print anp Laset REeEGIsTRATIONS. 


Applicant held not entitled to register a certain print, since it identi- 
fies merely a laundry service and not any article of manufacture. 162 


The front cover page design and title of a calendar held copyright- 
able as a print. 497 


II, 22. Norice or Recisrration. 
The fact that defendants obtained a copyright for their “Budd-Wise 
Brand” label gave them no trade-mark rights whatever; and their use of a 


registration notice with their mark, based on such copyright, held inten- 
tional misrepresentation. 562 


III. UNFAIR COMPETITION. 
III, 1. Narure anv Basis or Wrone. 
III, 1, § 1. Definition. 
In the use of similar names, a true test is whether the resemblance is 


calculated to produce confusion as to identity and consequent damage. 441 


The essence of unfair competition consists in the palming off of the 
merchandise of one person for that of another. 499 
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DIGEST 


No inflexible rule can be laid down as to what use of names will con- 
stitute unfair competition, the question to be determined being whether or 
not the name is such as to cause confusion in the public as between the 
plaintiffs business and that of defendant. 519 


The doctrine of unfair competition simply means that no one should 
be allowed to sell his goods as those of another. 561 


III, 1, § 4. Prior Right to Be Protected. 

When a manufacturer enters upon a field previously occupied by a 
competitor, it is his duty so to distinguish his goods from those of his 
rival’s as to make it unlikely that the public will be deceived. Defendant’s 
failure to stamp its name clearly on its lighter evidenced a consciousness 
that it was imitating plaintiff's lighter. 348 


III, 1, § 5. Intent. 
It is not necessary that plaintiff prove defendant’s actual intent to 
mislead buyers to defendant’s profit and plaintiff's loss, as men are pre- 
sumed to intend the natural consequences of their voluntary acts. 374 


Where plaintiff’s business has suffered damage from defendant’s con- 
duct, it is not necessary for the former to show an express intent on the 
part of defendant to injure complainants’ trade. 29 


III, 1, § 6. Deception. 

In actions for unfair competition by the use of similar trade-marks, 
identity in the marks is not essential. A similarity sufficient to deceive 
by creating confusion in the mind of the ordinary purchaser will suffice 
to justify an injunction. 128 


Courts of equity are justified in protecting trade-names on two 
grounds, first, on the principle that names used in an established business 
constitute a property right; secondly, that the public may be deceived by 
the subsequent adoption and use of the same name by a competitor. 165 


Defendant put out a cough remedy under the trade-mark “Strohmeier’s 
Wonder Drops,” bearing the statement “Medicated with Vick’s Vapo 
Rub,” plaintiff's product. Held, that, although defendant had a right to 
use plaintiff’s product as an ingredient of his cough remedy and to so state, 
if he did not thereby deceive the public, the evidence showed that prac- 
tically no “Vapo Rub” was used therein. Defendant was accordingly 
enjoined from a further use of plaintiff's mark. ; 289 
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III, 1, § 8. Territorial Extent of Rights. 
The fact that, since 1917, the defendants had used their trade-name in 
Newark, N. J., gave them no right to use it in New York City, in direct 
competition with plaintiff. 40 


Where plaintiff established a market under the name “Liberty Public 
Market” and leased same to several tenants, the continued right to the 
use of such name did not pass to one, any or all of the tenants after their 
removal to another building. Their use of the name after removal was, 
therefore, enjoined as unfair competition. 236 


III, 2. Unratmness 1n CoMmPETITION. 


III, 2, § 1. Imitating Appearance of Article. 

The copying by defendants of the form, shape and general dimensions 
of plaintiff's design, in connection with their use of coloring, name plate 
and other features similar to those employed by plaintiff, held unfair 
competition. 120 


a. Imitating Color. 

Where plaintiff had for thirteen years maintained a taxicab service 
under the name “Yellow Cab Company” by the use of cabs, painted yellow 
and having certain distinctive markings, and had thereby identified such 
service to the public, the use by defendants of the color yellow on their 
cabs, together with certain other features calculated to cause confusion 
with plaintiff's service, was enjoined as unfair competition. 35 


The use of gray paint on washing machines having become standard- 
ized, appellant could not complain of appellee’s use thereof. 408 


III, 2, § 2. Imitating Functional Features. 

A black color and a peculiar “champagne” shape on bottles for fruited 
beverages being functional features, the use thereof by defendant held 
not unfair competition as against the plaintiff, particularly as it was not 
shown that the latter’s use of these features had given them a secondary 
meaning as exclusively distinguishing its product. 165 


After plaintiff had devised a doll, sold as the “Margie” doll, distin- 
guished by certain original features, and protected by copyright and 
design patent, defendants put out substantially an exact copy thereof, of 
inferior quality and at a lower price, held plaintiff was entitled to a 
preliminary injunction. 170 
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Where, after plaintiff had put on the market a cigar lighter possessing 
certain novel functional features and of distinctive appearance, defendant 
in putting out a lighter of the same general appearance and functional 
construction, held guilty of unfair competition. 348 


In a suit for alleged unfair competition, appellant cannot be heard to 
complain of appellee’s use of unpatented features of his washing machine 
nor of reproductions thereof, unless appellee has so copied the non- 
essential features that the ordinary purchaser would be deceived thereby 
into taking it for appellant’s product. 408 


III, 2, § 4. Imitating Labels. 

A label featuring prominently the words “Whole Wheat,” with the 
word “Honeyed” less conspicuously displayed, together with certain other 
descriptive matter, held not to be deceptively similar to a label displaying 
the words “Whole Grain Wheat,” in as much as the respective brand 
names are descriptive, the cans alike only in size, and the labels and 
printing thereon both different. 64 


A trade-mark consisting of the words “Zinox, Fifth Ave., New York,” 
a coat-of-arms, shown in connection with partly furled banners attached 
to diagonally crossed bars, held confusingly similar to a mark consisting 
of the words “Knox, Fifth Ave., New York,” and a coat-of-arms, supported 
by eagles with outspread wings, and topped by an eagle bearing in its 
beak a pennant, both marks being used on hats. 129 


III, 2, § 5. Substitution. 
The use by defendant in selling its beverages in bottles bearing plain- 
tiff’'s trade-mark was enjoined as unfair competition. 163 


Where appellant had for many years put out textile goods, under the 
trade-mark “Indian Head,” the offering for sale by appellees of napkins 
and table cloths as “I. H.” goods at a specially low price, when said goods 
contained no “Indian Head” cloth, held unfair competition, and the decision 
denying an injunction was reversed. 223 


Appellant, under franchise from appellee, was granted the right to 
use the latter’s patented bottles, and to sell therein appellee’s beverage 
under the trade-mark “Try-Me.” The sale by appellant of another and 
inferior beverage in the said bottles held to have been rightly enjoined as 
unfair competition. : 225 
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III, 2, § 6. Names. 
a. Personal Names. 

Plaintiff and its predecessors had since 1868 used their surname 
“Armour” as a _ trademark, first, on meat products, then on by- 
products of the meat industry, such as glue, ammonia, fertilizer, and soap, 
including soaps for automobiles. Defendant, a manufacturer of auto- 
mobile tires and other rubber goods, adopted the name “Armour” as part 
of its corporate title and as a trade-mark. Such use of plaintiff's family 
name was held to be unfair conipetition, and was enjoined. 14 


Where plaintiff, by thirty years of effort, had caused its periodicals 
to be identified with the surname “MacFadden,” the use by defendant of 
his name “McFadden” in the publication of competing magazines, in such 
manner as to cause actual confusion of the pubilic, was properly en- 
joined. 18 


Defendant held to have right to use the name “Horluck” in its busi- 
ness and to so advertise it, provided it does all that reason and equity re- 
quired to avoid confusion resulting from its similarity to plaintiff's name 
“Horlick,” and, if confusion then results, plaintiff has no remedy. 374 


Every one has an absolute right to use his own name honestly and 
reasonably in his own business, even though such use may cause injury to 
a competitor bearing the same name; but he cannot use his name in such 
a way as to make it plainly appear that he has resorted to artifice to pro- 
duce the impression that his business or goods are those of another. 435 


b. Corporate Names. 

Plaintiff, Fidelity Bond & Mortgage Company, a Missouri corporation, 
held without right to restrain use by defendant of the corporate name, 
Fidelity Bond & Mortgage Company of Texas, inasmuch as the use of the 
latter name was authorized by the State of Texas and no evidence of con- 
fusion or deception of the public was adduced. 12 


Appellant, Fidelity Bond & Mortgage Company, a Missouri corpora- 
tion engaged in the selling of stocks and bonds, held not entitled to enjoin 
the use by appellee of the corporate title Fidelity Bond & Mortgage Co. 
of Texas, where there was no evidence of injury to plaintiff or deception 
of the public. 103 


Defendant’s use of the name “Highland Dye House,” having been be- 
gun six years prior to the adoption in good faith by plaintiff of the cor- 
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porate title, “Highland Dye Works,” could not be restrained as unfair 
competition, particularly as there was no evidence of any one being mis- 
led thereby. 122 


The adoption and use by defendant of the name Macys, Inc., in a 
clothing business carried on in the State of Oklahoma, long after plaintiff, 
to defendant’s knowledge, had identified its name and trade-mark, “Macy,” 
with a similar business therein, held unfair competition. 165 


Where, after appellee had for several years made and sold men’s 
shirts under the corporate title “Flora Shirt Company,” the adoption by 
appellant, son of the founder of appellee company, of the name Carl 
Flora Shirt Company, held unfair competition; and the decision granting 
an injunction was affirmed. 435 


In a suit for unfair competition brought by the plaintiff, Middletown 
Trust Company, to restrain use by defendant of the name “Middletown 
National Bank & Trust Company,” the decision of the lower court sus- 
taining demurrer to the complaint was overruled and the case re- 
manded. 519 


Seven years after plaintiff was incorporated under the laws of the 
State of Delaware to make and sell non-carbonated beverages under the 
name “American Products Company,” the defendant incorporated under 
the laws of the State of Michigan as American Products Company, for 
the manufacture and sale of carbonated beverages. Held that plaintiff 
had exclusive right to use the name “American Products Company,” and 
its use by defendant should be enjoined. 573 


The differences and resemblances between plaintiff’s name “Liquida- 
tors” and defendant’s title, “Bonded Liquidators Company,” held to be so 
nicely balanced as to leave the question of confusion and deception in 
doubt. However, that the plaintiff has sustained no substantial injury 
from defendant’s use of the name is persuasive that none will occur in the 
future. 582 


c. Trade-Names. 

Plaintiffs had for many years been doing business under the trade- 
name “Universal Tours.” Defendants adopted and used the name with 
knowledge of this fact. This evidence considered alone was sufficient to 
justify an injunction against defendants’ continuance in.such use. 24 
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Plaintiffs had built up an extensive business in rugs and floor cover- 
ings under the trade-name “American Rug & Carpet Company.” Defend- 
ants who later started a competing business next door to plaintiffs under 
the name “American Floor Covering Company,” were restrained from 
further use of the word “American” pending the outcome of the suit. 40 


The adoption and use by defendant of the name “Zinox” as a trade- 
mark for hats, held unfair competition as against plaintiff, which for 
many years had put out hats under the name “Knox,” particularly as de- 
fendant simulated on its label plaintiff’s use of the name “Fifth Avenue,” 
its shield or crest, the lettering on its boxes and certain other features. 125 


The fact that defendant had not actually begun to use plaintiff’s trade- 
name was not a sufficient defense in a suit to enjoin such use, the incor- 
poration of defendant under such name being ample grounds for enjoin- 
ing its use in limine. 230 


After plaintiff had been doing business more than twenty years 
under the trade-name “Louis’ Restaurant,” the use by the defendant of 
the name “Lois’ Restaurant” in a similar business conducted near that 
of the plaintiff, was enjoined as unfair competition. 441 


g. Use of Trade-Mark in Name. 

The use by defendant in its corporate name of the words “Dry Ice,” 
for several years well known as plaintiffs’ trade-mark and part of its 
corporate name, held unfair competition. Its further use, either alone or 
in combination in the corporate name, on solid carbon dioxide or in ad- 
vertising, was enjoined, unless accompanied by statement showing that 
defendant was not the original Dry Ice Corporation. 585 


III, 2, § 7. Descriptive Terms. 

Notwithstanding that plaintiff had adopted and registered the word 
“Hygrade” as a trade-mark for food products, defendant by subsequently 
putting out similar goods as “High Grade Food Products” was not com- 
peting unfairly, as no one can have a monopoly of a purely descriptive 
term. 116 


The word “Standard,” as a trade-mark for gasoline and other petro- 
leum products, held to have acquired a secondary meaning as indicating 
exclusively the products put out by the plaintiff. 250 
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Defendant, by incorporating under the name “Standard Oil Group” 
and by advertising and selling shares of oil stock under the name 
“Standard Oil Trust Shares,” held not to be guilty of unfair competition 
with plaintiff, which was incorporated, as “Standard Oilshares” and sold 
similar stock under the name “Trustee Standard Oilshares.” 362 


In a suit to enjoin the use of the name “American Radio & Television 
Stores Corporation,” brought by the complainant, American Radio Stores, 
Inc., the latter could not complain of defendant’s use of the words “radio” 
and “stores,” as both are purely descriptive; but when the name “Ameri- 
can” is added thereto, complainant held entitled to protection in such dis- 
tinctive feature. 429 


III, 2, § 9. Mark of Patented Article. 

Appellee, whose washing machine incorporating certain patents owned 
jointly with appellant, was first put out three years after the latter’s, did 
not, by adopting for its washer the most simple, efficient and economical 
form, compete unfairly with appellant, inasmuch as the machines were 
differentiated by having their mechanical parts of different shapes and 
sizes and each bore the maker’s name plainly shown thereon. 408 


III, 2, § 12. Federal Statutes. 
a. Trade Commission Act. 
An order by the Federal Trade Commission requiring appellant to 


“cease and desist” from using the word “Dental” and, or the picture of a 


tooth on its containers of snuff, held unjustified, inasmuch as said marks 
truly indicated one use for which the goods were intended. Moreover, no 
false claims were made on the labels or evidence of confusion to pur- 
chasers shown. 59 


ce. Tariff Act of 1922. 

What constitutes unfair methods of competition or unfair acts is, 
ultimately, a matter of law for the court and not for the Commission. 
Each such act must depend upon its own facts. Where Bakelite was 
manufactured abroad, and was imported and sold in competition with a 
domestic product of the same kind and process of manufacture, which 
domestic product was protected by a United States patent, and under a 
trade-name which was the registered trade-mark of the domestic producer, 
and at such prices that the domestic industry, efficiently and economically 
conducted, was being substantially injured, such acts constitute unfair 
methods and acts under the statute, section 316 (19 U. S. C. A. §§ 174-180), 
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The right to sell goods in a foreign country does not carry with it the 
right to sell them in the United States. 499 


Findings of Tariff Commission as to unfair practices of importers, in 
proceedings under Tariff Act 1922, § 316 [19 USCA §§ 174-180], for 
embargo on certain products on account of unfair competition, held sus- 
tained by evidence. 499 


The evidence disclosed that the importers were importing and selling 
goods to retailers identical with complainant’s goods, but that the goods 
were not marked and were sold by retailers under trade-mark of com- 
plainant, a domestic industry, and that such practices greatly reduced the 
sales of complainant’s product. 499 


III, 2, § 19. Other Instances. 
As a general rule, a court of equity will not enjoin the publication of 
a libel in the absence of acts of conspiracy, but where there is a wide- 
spread propaganda indicating a well-founded plan to intimidate and 
coerce customers, equity will take jurisdiction and afford adequate 
relief. 408 


The circulation by appellant among appellee’s customers of false and 
misleading statements concerning appellee’s products, patents, business 
conduct and financial standing held unfair competition and a judgment 
allowing appellee’s counterclaim was affirmed. 408 


III, 3. Swurrs ror Unram Competirion. 


III, 3, § 2. Parties and Liability. 

Where an importer sold goods to retailers without any misrepre- 
sentation and retailers sold them to the public as the goods of the domestic 
producer, the one who imports the goods and furnishes the means for 
the consummation of the fraud will be held responsible. It was the duty 
of the importer to see that goods were so marked as to avoid con- 
fusion 499 


III, 3, § 4. Evidence. 

The fact, if proven, that defendants advertised their new lighters, as 
“New Yorker” lighters prior to plaintiff’s first sale of its lighters under 
the same mark, held of small probative value, when sales of defendant’s 
product did not take place till several months after plaintiff’s first 
sales. 348 
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Although defendant, in the case at issue, advertised its stores as 
Post Radio and Standard Radio Stores, the display of its corporate name 
in connection therewith, together with the use of the word “Artsco,” held 
to prove that defendant was engaging under its own corporate name in 
competition with plaintiff. 29 


To obtain relief from unfair competition, it is not necessary that 
actual fraud or wrongful intent be proved. 573 


III, 3, § 5, Defenses. 
b. Laches. 

Laches cannot succeed as a defense where plaintiffs, although they 
waited before filing suit for four years after the first use of the infring- 
ing name by defendants, made from the first repeated requests that such 
use be discontinued. 40 

Where plaintiff, after protesting defendant’s use of the name “Roxa 
Cola” as unfairly competing with its use of “Coca-Cola,” remained silent 
three years while the two products were in active competition, the defense 
of acquiescence was sustained. 403 


c. Estoppel. 

The filing in the county clerk’s office by plaintiffs of a certificate 
stating they had discontinued use of the trade-name “Universal Tours” 
held to estop them from restraining defendant in the use of the same 
words in a tourist business, when such use was begun after such certificate 
of discontinuance was filed. 24 


III, 3, § 6. Relief. 
a. Territorial Extent. 

In an action by American Radio Stores, Inc., to enjoin the use by 
defendant of the corporate name “American Radio and Television Stores 
Corporation,” the latter was enjoined from the use of the word “American” 
in the territory where the complainant did business and in territory com- 
petitively contiguous thereto. 429 


b. Injunction. 
Where it is plain that the outcome of a suit will be in plaintiff’s favor, 
it is the duty of the court to issue a preliminary injunction. 40 


ce. Accounting of Profits. 
In a suit to restrain use of the name “Horluck’s” and the words 
“Malted Milk” in connection with the sale of malted milk by defendant, 
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the latter was permitted to use its own name, but restrained from the use 
of the words “Horluck’s Malted Milk Shops” in connection therewith. 
Moreover a decree was entered for an accounting, but plaintiff's prayer 
for triple damages was denied. 375 
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